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STEELE, Chief Justice:



Defendant-Appellant James Hardwick appeals from Sugperior Court
conviction on twenty nine counts of rape in thestfidegree and two counts of
attempted rape in the second degree. Hardwickendst that the trial judge
violated his federal and state constitutional giat effective assistance of counsel
and a fair trial when he denied a “missing witnagsdruction” request and thus
prevented Hardwick from arguing to the jury thagythcould draw an inference
adverse to the State’s case from a witness’s &atorappear at trial. We find no
merit to Hardwick’s argument and we affirm the jotent of the Superior Court.

Facts and Procedural History

A grand jury indicted Hardwick on thirty six countd rape in the first
degree, two counts of attempted rape in the secmgiee, and two counts of
continual sexual abuse of a child, as a consequaitaving sexual relations with
his underage stepdaughter, Alice Smith, and hendri Peggy Lank.

In 2004, Hardwick married Alice’s mother and movedo her home.
Hardwick’s adult nephew, Matthew, also stayed atltbuse occasionally.

Peggy testified that in July 2005, when she wasethin years old, she spent

the night at Alice’s house. Late in the evenirg,sAlice, Matthew, and Hardwick

! The parties assigned pseudonyms to the compipmitmesses, although each party used

different names. Alice Smith and Peggy Lane ageState’s pseudonyms.



were in the living room. Matthew was sleeping lba $ofa while Hardwick played

on the computer. Peggy and Alice saw that Hardwiak watching pornography.
Noticing that the girls were looking at the compugsereen, Hardwick asked
whether they liked what they saw. He then offaieteach Peggy how to do the
acts portrayed in the pornography and invited ihe oto the basement to look at
Playboy magazines. According to Peggy, the ggiead. Peggy alleged that, in
the basement, Hardwick and the two girls engaged wariety of sexual acts.
Peggy also testified about another sexual incittatttook place shortly thereafter
at a townhouse in Delaware City involving her, Haiak, and Matthew, as well as
numerous occurrences of group sex involving HarkwiMatthew, and the two

girls. According to Peggy, she had sex with Haddwat least 20 times on various
occasions and she consented to all of those seraalinters with Hardwick.

Alice, who was twelve in the summer of 2005, alestified at trial. She
corroborated Peggy’s testimony about the incidanher basement when Peggy
and her stepfather first had sex, although shefigestthat only Peggy was
interested in the pornography and she tried toRalggy out of engaging in sexual
conduct with Hardwick. Alice also testified thdtesonly overheard Peggy and
Hardwick engaging in sexual conduct once at theWate City townhouse. Alice
did not support Peggy’s allegations of multiple @nters of group sex. She

denied engaging in any sexual activity with eitReggy or Hardwick on any of



the occasions Peggy mentioned; however, she &sktifiat Hardwick had forced
her to perform oral sex on him at least once a meimice she was ten years old.

In 2007, Peggy told her then boyfriend about hewuakencounters with
Hardwick. At some point, Alice told Matthew abdbe sexual encounters with
Hardwick, but she made Matthew promise not toaeifone. According to Alice,
Matthew seemed surprised. Someone notified thiegaind the police arrested
Hardwick. The police interviewed both girls. Dagithe police investigation,
Detective Rubin of the Newark Police Departmengnrdgated Matthew, the only
other individual with information regarding the eghtions. During that
interrogation, Matthew claimed that Hardwick anddi@ not commit the alleged
sexual acts. The State taped that interview antliséo defense counsel. The
defense hired a defense investigator to intervieattivdw.

Defense counsel attempted to secure Matthew's appea at trial and gave
him a subpoena; however, defense counsel did mposma Matthew pursuant to
11 Ddl. C. § 3523, which would have required Matthew to appealer penalty of
law. The State has yet to decide if it will chaMatthew. Although the State did
not charge Matthew based on Peggy’s allegatiomstrihl judge appointed counsel
to represent him. Matthew did not appear at triéfense counsel twice asked the
trial judge for permission to make a missing wigiasgument to the jury. During

the first discussion, the trial judge noted hisa@ns about jury speculation, the



403 balancing test, and Matthew’s Fifth Amendmegittt When defense counsel
reintroduced his argument for a missing witness$ruietion, the trial judge ruled
that, under the circumstances, Matthew’s nonappeareould not be used against
the State and any missing withess argument wagtoppate.

The Superior Court jury convicted Hardwick on twenine charges of rape
in the first degree and two counts of attempte@ iaghe second degree on June 3,
2008. On August 29, 2008, the trial judge senténidardwick to thirty one
consecutive life sentences. Hardwick filed thipesd.

Discussion

Hardwick contends that the trial judge violated hght to the effective
assistance of counsel and a fair trial guarantegdtie Fifth and Sixth
Amendments to the United States Constititiand Article |, Section 7 of the
Delaware Constitutio. He argues that the court improperly prevented fngm
presenting the jury with the argument that thee&dtilure to present Matthew as
a witness allowed for an inference that, had héfies Matthew would have

provided evidence unfavorable to the State. Waeeve\evidentiary rulings for

2 U.S. Constamend. V (“No person shall be ... deprived oé,lifiberty, or property,

without due process of law”); U.S. Consatnend. VI (“In all criminal prosecutions, ... the
accused shall enjoy the right to have the AssisgtaicCounsel for his defence.”).

3 Del. Const. art. I, 8 7 (“In all criminal prosdimns, the accused hath a right to be heard

by himself or herself and his or her counsel, tgplanly and fully informed of the nature and
cause of the accusation against him or her ). . .”



abuse of discretioh. To the extent that those evidentiary rulings ddtrce
constitutional issues, we revielg novo.”

Hardwick fails to articulate his constitutional iohes, other than to say that
the trial judge violated his right to effective ssance of counsel and fair trial by
not giving a missing witness instruction therebgvanting Hardwick’s counsel
from effectively advancing the inference that Mattts testimony would have
been unfavorable to the State. To the extent Hakdeomplains that he received
ineffective assistance of counsel, this claim is ailable on direct appealWe
will not address Hardwick’s unsupported and cursalggations of constitutional
violations because those allegations are not &uly fairly presented on appéal.

We will address Hardwick’s briefed allegation thila¢ trial judge made an

erroneous evidentiary rulirfg. “A missing witness inference is permissible only

4 Jonesv. Sate, 940 A.2d 1, 9 (Del. 2007).
> Id.

6 Wing v. Sate, 690 A.2d 921, 923 (Del. 1996) (“This Court .will not hear a claim of
ineffective assistance of counsel raised for tret fime on direct appeal.”).

! Ortizv. Sate, 869 A.2d 285, 290-91 (Del. 1995).

8 The parties do not make it clear whether the mkaeflects a request for an actual

“missing witness” instruction or that counsel mgrelished to argue the inference to the jury.
We have assumed both.



where it would be ‘natural’ for the party to pro@duthe witness if his testimony
would be favorable? In Wheatley v. State, we stated:

Like all sound inferences, the missing witnessreriee is rooted in

notions of common sense, specifically that whepamy fails to call

an available witness with important and relevardvidedge, it may be

that he has something to fear in the witness’rtesty. The strength

of the inference will, of course, vary with the tawf each case,

depending on how natural it would be for the paotyave called the

witness but for some apprehension over his testymon *°
The missing witness inference reflects the sitmatehere, “if a party has it
peculiarly within his power to produce witnessessdntestimony would elucidate
the transaction, the fact that he does not doaatess a presumption that the
testimony, if produced, would be unfavorablé.”

In Demby v. Sate, the defendant sought a missing witness instrmatiben
the State failed to call a witness who had giveo statements to police: one
favorable to the defense, the other favorable éoStateé” We explained that it

was not “natural” for either the defense or the&ta produce the witness in court

because the witness’'s statements had been admiaidgcbut his in court

S Wheatley v. Sate, 465 A.2d 1110, 1111 (Del. 1983).
10 Id. (quotingU.S. v. Tucker, 552 F.2d 202, 210 (7th Cir. 1977)).

11 Demby v. Sate, 744 A.2d 976, 978 (Del. 2000) (quoti@yaves v. U.S, 150 U.S. 118
(1893)).

12 744 A.2d 976, 978-79.



testimony™®> Thus, we explained that it was “unlikely that jbey would speculate
why [the witness] did not testify and draw an umfable inference that was
adverse to either Demby or the State by [the witissbsence’* Moreover, we
noted that because the witness was incarceratedvitrage juror could conclude
he was unavailable to testify.

We have also noted that it would not be “natural’ fhe State to call a
witness whose identity was privileged under DelaMaule of Evidence 569or
one who was uncooperatiVe.We have also cited with approvahited Sates v.
Brutzman, in which the Ninth Circuit held that a witnessanvinvoked his privilege
against self incrimination was not “peculiarly wrtithe power of the government”
and was unavailable to both partf8s.

In this case, it was not “natural” for the Statectdl Matthew. Although

Peggy’s testimony indicated that Matthew was inedhin the sexual conduct,

13 Id. at 979.

14 Id.

15 d.

16 Wheatley, 465 A.2d at 1111.

17 Murphy v. Sate, 1997 WL 328603, at *2 (Del.).

18 Demby, 744 A.2d at 979 (citinggnited Sates v. Brutzman, 731 F.2d 1449, 1453-54 (9th
Cir. 1984)overruled on other grounds by U.S v. Charmley, 764 F.2d 675, 677 n.1 (9th Cir.
1985)).



Alice’s testimony indicates that he was not. Thus, presence, regardless of his
testimony, would only further highlight the incosigncies between the two girls’
statements. He was not peculiarly within the Stapewer to call as a witness
because his identity was known to both parties lamdvas equally available (or
unavailable) to both parties. To compel Mattheafgpearance at trial, the State
would have had to employ the same out of stateesgnsubpoena procedures,
pursuant to 11Dd. C. § 3523, that were available to the defense. Tieem
evidence that the State intended to call Mattheva astness or that the defense
was mislead into believing that the State wouldusedatthew’s appearance and
then was blindsided when Matthew failed to appdscause it was not natural for
the State to call Matthew, there would be no reasobelieve that a jury would
improperly speculate about Matthew’s failure totifgs Accordingly, the trial
judge did not abuse his discretion by concludireg thardwick was not entitled to
a missing witness instruction or that he could ardbe jury should “infer”
Matthew’s testimony would be unfavorable to the&ta
Conclusion

We conclude that the trial judge did not abusedmssretion by denying a

missing witness instruction request. Failing toirsstruct the jury did not deny

Hardwick a fair trial. Thus, we affirm the judgntesf the Superior Court.



